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Dear Applicant:

We have considered your application for recognition of
-exemption from federal income tax as an organization described in
. saction 501(c)(7) of the Internal Ravenue Code. For the reasons
stated below, we conclude that you do not qualify for tax
exemption under this section. Your protest rights are also
explained below.

You were incorporated under the nonprofit statute of -

G
your incorporating instrument sets forth your purposes in
N |

states that you are formed to "provide for the
recreational enjoyment of the lineal descendants and heirs of
] and of the so-

called ("), all owning property
as of within the area of approximately "D
4P surrounding a body of water known as GNP, located

in W (the
’lLake’),...through the maintenance and management of the Lake,

and to provide for and enhance the fraternal benefits to ba
derived from the common association of the members of WY
Y and of at the Lake."

Paragraphs GENNGNGENGEEGEY 2 follows:

4@l 7To provide for the development of a harmonious
working relationship among all property owners
along and cleosa to the Lake shore.

@lP To help to preserve the Lake in its natural
condition by protecting it from over-use
and to establish a property conservation
plan, including provisions for such measures
as access facilities, boating restrictions,
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dock restrictions, etc.

WP To provide measures for liability protection
and to safequard the physical environment
by establishing and enforcing controls on
the use of the Lake and the Land.

O deals with the stock basis of your corporation and
the differences in rights between holders of b and SUEEED
You are authorized to issue a total of WP shares. An

is one who has acquired certain "Righta" as
dafined in your By-laws and has registered these Rights
respecting a particular parcel of land with your Land Use
Committee. Further, the GEIENNNEEP joins in the "Restrictive
Covenants® and agrees to observe the. Lake Use Regulations set
forth therein. An SNNNENENENENEEP hasz not satisfied these
requirements. Voting is reserved to holders of NFENEEGENEY
except for matters involving five specified transactions. Each

is limited to one vote on any matter submitted
to a vote regardless of the number of SN hold.

Bylaws, oW deals with lake Use Rights. . Paragraph 1
stateg that access to the Lake is restricted to holders of Lake

Use Rights and their guests. These rights are described
separately in a document entitlaed *

R
SRS (GENNES] . Further, they are controlled by a
document entitled "Restrictive Covenants® (b .

ﬂ provides that there are two (2) categories of
Rights: Full Kights and Dedicated/Limited Rights. Once '
activated, Rights in either of these categories have exactly the

same privileges and obligations. Under each Right
entitlas its owner to a share in the Association.

provides that the use of the Lake from any lot
for any purpose or by any means shall be preceded by the
registration of an active Right for that lot with the Land Use
Committee. Once so registered, an active Right may not be usad
to facilitate the use of the Lake from any additional structuras
or the use of any additional lot(s).

R rrovides that Y
shall provide two (2) points of access to the Lake, with
appropriate facilities and amenities, one Y,
if and when needed, and tha other on ! :
Lake. These access areas shall be reserved for the use of
O property owners (and their guests). They may be




owned and managed by , and/or developed
cooperatively with or d‘

IR provides that the area surrounding and
including a certain outlet stream shall be preserved as a natural
area. The primary objectives shall be to maintain the free and
uninterrupted flow of the outlet stream and to insure that the
level of the Lake is not adversely affected by natural or
artificial means. IR also provides that a certain lot
shall be held and maintained by the ISP until such time

that it may be used for a community sewage disposal system ta
sarve any of the homes within “ community.

provides that a GEFNNEEMENY, consisting of
any amount remaining from the proceeds of the sale of WD
SEEMSE after the payment of all expenses directly connected
with the creation of the WM, shall be established. It
shall be invested and administered by you and its income may be
used for maintenance and improvement of the Lake, including your
administrative and management expenses. TN nay
be used for such capital improvements and major repairs as
dredging the Lake, building retaining walls, and putting lime in
the Lake. Proceeds from the sale of any assigned
to the AQENENNNSMEW shall be deposited in the -

, and filed with

forth the following objectives:

o The several parties hereto are entering into

‘ this Agreement and Declaration (hereinafter
sometimes the INENENENEDRNENNNENSN") in
order: (1) to preserve in its natural '
condition, S, a body of water
consisting of approximataly acres

(the “Lake"), located in GG———————
b ]

’
by protecting the Lake from over-use; (2)
to provide for the recreational use and enjoyment
of the Laka b{ ? and their
respective heirs and assigns, as well as
certain other parties, through the establish-
ment of comprehensive regqulations; (3) to
ensure the orderly use,:davelopment, and




disposition of the properties that the parties
hereto own adjoining or in the vicinity of
the Lake; (4) to confirm that
has been formed to assist in carrying out these
purposes, to take title to the Lake and certain
adjoining lands, and to enhance a harmonious
working relationship among (ENENEGGEGGGNENRY
and their respective heirs and assigns;
and (5) generally to promote the preservation
of the Lake as a recreational asset for the
long-term use, benefit, and enjoyment of the
several parties hereto and their respective
successors-in-interest. -

Under M. all building
structures are to be set back a minimum of feat from the lake

shore. Buildings on lots shall be restricted to single family
private dwellings and any structure normally associated with such
a dwelling, wEENEMNESNENNS. Only QNN per lakeshore parcel
is permitted. -

Under WY, no commercial activity of any nature (other
than rentals for residential purposes) will be permitted, with
the exception of (NS

P : M. divided into the
categories of :

have baen allocated, at no cost to the following individuals, as
indicated in the table below:

Name(s) of ownexr(s) oy

—

oy

_ The document states that, “These Rights are dedicated to,

and limited for use with, the land upon which their allocation is

based, and they can be s0ld, conveyed, used or otherwisae

transferred only with all or a portion of the land to which they

were originally dedicated, all as described in e e

once activated, a CEEEENSNENENENENNRNNY becones a2 (NN
"
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Y provides that the development or
improvement of any lot foxr any purpose or the use of the Lake by
OmEEnER——

the owner of any lot requires tha raistration of

In a letter dated P you responded to a
development letter from our office. In Responsdiiy
you state that "much of the land surrounding the lake was

until recently held as tenants-in-common. All of that
land was distributed to individuals. We referred in our original

answer t by saying that the ¢
as created in the *waa
ormed and it has been proceading to complete their assigned

tasks pursuant to IINNEEY: it has hired professionals to
carry out the tasks required to obtain approvals and permits from
the governmental authorities having jurisdiction with respect to
subdivision and site plan.™

You also stated in (BN that the appropriate

governmental approvals and permits have been received. The
distribation of M hae been
made. The transfer of title to the Lake from is in
process. The distribution of the shares of the (NN has
yet to be accomplished. :

In GEEPENMY you described the Association’s social and
racreational activities as follows:

is a pristine, natural glacial

lake. Homeowners and their families live in

close proximity to each other and (NP
Membership in the Association, through

e
acceptance of

sets a
standard for handling common living concerns.

Maintenance and preservation otb

by the Association permits all the property
owners to anjoy the benefits of life in, on,
and near the Lake. Members anjoy social
fellowship together while engaging in fishing,
boating and swimming in and on h

as well as hiking around it.

Section 501(c) (7) of tha Code provides for the exemption of
clubs organized and operated aexclusively for pleasure,
racreation, and other nonprofitable purposes, substantially all
of the activities of which are for such purposes and no part of
the net earnings of which inures to the benefit of any private
shareholder. _
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Section 1.501(c)(7)-1(a) of the Income Tax Regulations
essentially repeats the lanquage of Code section 501(c) (7) but
also states that, in general, this exemption extends to social
and recreation clubs vhich are supported solely by membership
fees, dues, and assessments. However, a club otharwise entitled
to exemption will not be disqualified because it raises revenue
from members through the use of club facilities or in connection
with club activities.

Section 1.501(c)(7)-1(b) of the requlations provides that a
club wvhich engages in busineas, such as making its social and
racraational facilities available to the general public or by
salling real estate, timber, or other products, is not organized
and operated exclusively for pleasure, recreation, and other
nonprofitable purposes, and is not tax exempt, Solicitation by
advertisement or otherwise for public patronage of its facilities
is priwa facie evidence that the club is engaging in business and
is not being operated exclusively for pleasure, recreation, or
social purposes.

Rev. Rul. 58-589, 1958-2 C.B. 266 discusses the various
criteria for recognition of exemption under section 501(c) (7) of
the Code. 1In order to astablish that a club is’ organized and
operated for pleasure, recreation, and other nonprofitable
purposes, "there must be an established membership of '
individuals, personal contacts and fellowship. A commingling of
the members must play a material part in the life of the .
organization." ‘

Rev. Rul. 68-168-1 C.B. 269 daescribes a nonprofit
organization formed to develop a lake and adjacent areas in order
to provide facilities for the pleasure and recreation of its "
members. Membership is open to all persons in the community.
Upon formation, the organization acquired substantial acreage and
after developing recreational facilities on a portion thereof,
subdivided the remaining land into building lote which it leases
to members for ninety-nine years. Application for membership and
choice of lot ara ambodied in a single form and each member must
lease at least one lot. The leased lots may be used for summer
cabins or permanent residences, or left vacant. When a lease is
executaed, the member pays the organization an amount based on the
lot value and thereafter pays a nominal annual %ental. The
organization derives most of its income from the initial payments
and annual rentals. Its expenditures are for acquiring,
improving, and maintaining its properties.

Rev. Rul. 68-168 cites Code section 501(c) (7) and section
1.501(¢c)(7)-1(a) of the regulations to the effect that a club
otherwise entitled to exemption will not be disqualified because




=
it railses revenues from membars thiouqh the use of club
facilities or in connection with club activities. Section
1.501(c) (7)~1(b) provides that a club which sngages in business,
such as selling real estate, is not organized and oparated

exclusively for pleasure, racreation, and other nonprofitable
purposas and is not tax exempt. : ‘

Rev. Rul 68-168 then reasons that, "the subdividing and
leasing of lots in the manner described constitutes engaging in
business. Although the revenues from this activity are derived
from the organization’s members only, the revenues are not raised
from the members’ use of recreational facilities, or in
connection with the organization’s recreational activities. The
conduct of such real estate activity...is not incidental to or in
furtherance of any purpose covered by section 501(c)(7) of the
Code."

Held, the above organization does not qualify fqr.exenption
under seaction 501(c) (7) of the Code.

In Rev. Rul. 75-494, 1975-2 C.B. 214, the Service responds
to inquiries as to whather certain activities engaged in by clubs
similar to the club described in Rev. Rul. 69-281, 1969-1 C.B.
155 will preclude tax exempt status under section 501(c) (7) of
the Code.

Rev. Rul. 69-281 holds that a club whose membership is
limited to homeowners in a housing development and that provides
recreational facilities that afford opportunities for fellowship
and social commingling is tax exempt under section 501(c)(7) of
the Code. Although the club was incorporated by a housing
developer, it is not controlled by him nor operated as a |
commercial venture for his benefit.

In Anawer #2, Rev. Rul. 75-494 states that a club which
administers and enforces covenants for tha preservation of the
architecture and appearance of a housing development is not
operated exclusively for pleasure, recreation, and other
nonprofitable purposes as required by section 501(c) (7).

With respact to your own application under Code section
501(c) (7), the evidence in tha administrative file leads us to
conclude that you do not meet the criteria for tax exemption
~under this section for a number of reasons. Firstly, we are not
convinced that the necessary commingling exists between your

members. You have no club or dining facilities, nor do you own
' or oparate any recreational or athletic facilities, such as
tennis courts or a golf course, at which your members would have
the opportunity to make personal contacts and develop social




ties. Thus, you have not established that commingling of your
members plays a “material part in tha life of the organization®,
quoting Rev. Rul. 58-589, cited above.

Secondly, the impetus for your creation lies not in the
desire to form a social club within the meaning of section
501(c) (7) , but rather the need to manage and preserve property
resulting from the settlement of a lawsuit involving
and the land surrocunding it was
originally owned by Mas tenants-in-common- Following
the settlement, the land was subdivided amo and

(including G . Your

assigned role is to enforce certain restrictive covenants
relating to the use of the lake and surrounding land, to help
preserve the lake in its pristine state, and to take ownership of
the lake itself, two access points, and an outlet stream. The
focus of your activities and the revenues that you will derive
all relate to your role in conserving and managing the lake and
surrounding land for the benefit of the individuals owning the
whather they are holders of
In this context, section 1.501(c)(7)-
(b) o s requlations provides that a ¢lud which engages in
business, such as selling real estate, is not organized and
aparated exclusively for pleasure, recreation, and other
nonprofitable purposes and is not tax exempt. The holding in
Rev. Rul 68-168, discussed above, is also applicable to your own
situation. The revenues which you derive are not raised from
your members’ use of recreational facilities, or in connection
with any recreational activities conducted by you or under your
auspices. Instead, the real estate activity which you conduct is
not in furtherance of any recreational or social purpose within
the meaning of section 501(c) (7). '

Thirdly, your assigned responsibilities with respect to

" enforcement of the restrictive covenants described above is
clearly analogous to the gituation dealt with in Answer #2 of
Rev. Rul. 75-494, cited above. A club which engages in such
activity is not operated exclusively for pleasure, recraeation,
and other nonprofitable purposes as required by section

so1(c) (7).

pased on the foregoing, we hold that you do not qualify for
exemption from federal income tax as an organization dascribed in
section 501 (c) (7) of the Code. Accordingly, you are required to
tile federal income tax returns on Form 1041.

You have the right to protest this ruling if you believe it
is incorrect. To protest, you should submit a statement of your
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views, with a full explanation of your reasoning. This statement
must be submitted within 30 days from the date of this letter and
must be signed by one of your principal officers. You alse have
a right to a conference in this office after your protest is
subnitted. If you desire a conference, you must request it when
you file your protest statement. If you are to be represented by
someona who is not one of your principal officers, that person
will need to file a proper power of attorney and otherwise
qualify under our Conference and Practice Requirements.

If we do not hear from you within 30 days, this ruling will
become final and copies of it will be forwarded to our Cincinnati
District Office, wherein exempt organizations determinations have
been centralized. Thereafter, any questions about your federal
income tax status or the filing of tax returns should be

‘addressed to the Cincinnati District.

_ When sending a protest or other correépondence with respect
to this case, you will expedite its receipt by using the
following address on the envalope:

Internal Revenue Service
1111 Constitution Avenue
Washington, D.C. 20224

Attn: OPI:E:EO0:T:4, Room 6236

Sincerely,

Gerald V. Sack
Chief, Exempt Organizations
Technical Branch 4

cc: DD, Cincinnati
Attn: EO Group
w/adnin. file

Peviewes Raviewer Reviawer Raviewer




